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A federal authority has to carry out a “determination” under sections 81-91 of the IAA 

when that authority:

•is the proponent of the project and seeks to carry out the project;
•provides financial assistance for the purpose of enabling the project to be carried 
out, in whole or in part; or
•exercises any power or performs any duty or function under another Act of 
Parliament (i.e. issues a permit, authorization, etc.) that could permit the project to be 
carried out, in whole or in part.

Note: the noun “determination” and the verb “determine” are used throughout, 

consistently and intentionally…

     ie: “determination” ≠ “assessment”

Sections 81-91 of IAA (2019), “Duties of Certain Authorities in 

Relation to Certain Projects” 3
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•A Minister of the Crown in right of Canada;

•an agency of the Government of Canada or a parent Crown Corporation, as 
defined in subsection 83(1) of the Financial Administration Act, or any other body 
established by or under an Act of Parliament that is ultimately accountable through 
a Minister of the Crown in right of Canada to Parliament for the conduct of its 
affairs;

•any department or departmental corporation that is set out in Schedule I, I.‍1 or II 
to the Financial Administration Act; and

•any other body that is set out in Schedule 1 of the IAA.

“Federal Authority”



Source: Guidance document on Sections 81 to 91 of the Impact Assessment Act

What is a “Project” in a POFL undertaken by a FA? 5

Note: all POFLs are by definition projects NOT on the ‘designated list’ (Physical 

Activities Regulations SOR /2019-285) for which the ‘standard type’ of IA applies



# of POFL Determinations are disproportionately found in coastal 

provinces (2 – 5 X proportion of total population)
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Breakdown of POFL determinations 

by Authority (for Nova Scotia)
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Where POFLs fit within IAAC….
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A POFL cannot be 

carried out by the 

Authority unless…

What is a determination determining in the case of a POFL? 10



“Environmental Effects” mean something distinct for POFLs 

(as per sections 81-91 of the IAA (2019):

         biophysical

environmental effects means changes to the environment and the impact of these changes 

on the Indigenous peoples of Canada and on health, social or economic conditions. (81b)

Project

• Indigenous peoples of 

Canada

• Health…

• Social…  conditions

• economic …

i.e. NOT the same breadth of definition of “effects” (or “environment”) reflected in definitions of 

sect. 2 of the IAA under “effects within federal jurisdiction”, and thus also the ‘factors’ (section 22)
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Source: Retief et al. 2023 Gaining a deeper understanding of the psychology underpinning 
significance judgements in environmental impact assessment (EIA). Impact Assessment and 
Project Appraisal, DOI: 10.1080/14615517.2023.2181248 

For determinations for POFL, the standard logic applies: 

“significant adverse effects” as pivoting on mitigation 12
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Source: Guidance document on Sections 81 to 91 of the Impact Assessment Act



‘Basic Project Mitigation Measures’ template
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Source: Guidance document on Sections 81 to 91 of the Impact Assessment Act
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Mitigation determination template in the Non-Basic Env’al Effects Evaluation
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Of the 155 completed POFL determinations in NS:

• zero projects note significant adverse effects,

• 37 of these mention mitigation measures as 

contributing to the “no significant adverse 

effects” determination

•  But…with no specification of how measures 
contribute to “no significant adverse effects” 

determination

Source: Guidance document on Sections 81 to 91 of the Impact Assessment Act
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Posting a ‘determination’ on the Registry

( a big improvement on CEAA 2012)

• Mandatory 30-day window for public comments 

(after posting on Registry the intent to make a 

determination)

• Although an FA must “consider” Indigenous 

knowledge, community knowledge, comments 

received from public, what is prescribed by sect. 86 

of the IAA is that the FA must post:

• The determination (significant or non-

significant adverse effects

• Mitigation measures it took into 

consideration
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1. The return to an older definition of “environment” in POFL 

determinations: is this advisable, even for “well understood” “small” 

undertakings?

2. Following the “logic of mitigation” as impacting “no significant 

adverse effects”, is a “better record” of the causal story advised?...

3. …including for the enabling of cumulative effects assessment 

(important even for “well understood” and “small” projects.)?

4. A great deal of responsibility is placed on FAs to carry out IA, and 

coordination between FAs and with IAAC is (merely) “encouraged”. 

Can there be cross-gov’t forum for analysis FA methods?

5. What about larger projects that snuggle up close to the boundary 

separating POFLs from “designated list”  (standard) IAs?

Takeaways and considerations:
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Regarding #4…
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POFL determinations 

would apply to:

*projects <10 turbines

* “provincial” projects 

that include <10 

turbines on  federal 

lands

Regarding # 5….The Case of Offshore Wind
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Thank you for your attention!

Ian.stewart@ukings.ca

www.nedia.ca
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